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SMALL BUSI NESS ADM NI STRATI ON
13 CFR Parts 121, 125, and 126

HUBZone Empower nent Contracting
Program AGENCY: Smal | Busi ness Adm nistration
ACTI ON: Final rule.

SUMVARY: The HUBZone Act of 1997, Title VI of Public Law 105- 135,
enact ed on Decenber

2, 1997 (111 Stat. 2592), created the HUBZone Enpowerment Contracting
Program

(hereinafter " “the HUBZone Programi'). This final rule adds a new Part
126 to

Title 13 of the Code of Federal Regulations to inplenent the HUBZone
program

DATES: The effective date of this rule is Septenber 9, 1998. However, at
t he concl usi on

of the congressional review, if the effective date has been changed, the
Smal

Busi ness Administration (SBA) will publish a docunent in the Federa
Regi st er

to establish the actual effective date or to termnate the rule. FOR
FURTHER | NFORMATI ON

CONTACT: M chael MHal e, Assistant Adm nistrator, Ofice of Procurenent
Pol i cy

and Liaison, 409 Third Street, SW Washi ngton, DC 20416, (202) 205-6731
SUPPLEMENTARY

| NFORMATI ON: On April 2, 1998, SBA published a proposed rule to

i npl enent the

HUBZone program See 63 FR 16148. The proposed rule set forth the
program requirenments

for qualification as a HUBZone snall business concern (HUBZone SBC), the
f eder al

contracting assistance available to qualified HUBZone SBCs, and other
aspects

of this program SBA published a technical correction on April 14, 1998.
See 63

FR 18150. The public comment period closed on May 4, 1998. SBA received
35 comment

letters on the proposed rule. This final rule includes changes based on
sone of

the coments received. Section-hby-Section Analysis The conform ng
amendnments to

Part 121 of this title remain as proposed. However, SBA has added a
second conform ng

amendrment to Part 125 of this title. Section 125.2 of this title must be
amended

to include HUBZone contracts in the contracts revi ewed by SBA' s
procurenment center

representatives. A new part 126 is added to Title 13 of the Code of



Federal Regul ati ons

to i npl ement the HUBZone program Section 126.100 explains that the
pur pose of

t he HUBZone programis to provide federal contracting assistance for
qualified

smal | busi ness concerns (SBC) located in historically underutilized
busi ness zones

in an effort to increase enploynent opportunities and investnent in

t hose areas.

SBA received no conmments concerning this section and it remains as
proposed. Section

126.101 lists the departnments and agencies affected directly by the
HUBZone program

SBA received no conments concerning this section and it remains as
proposed. Section

126. 102 describes the effect the HUBZone programwi || have on the 8(d)
subcontracting

program The HUBZone Act of 1997 anended section 8(d) of the Snal

Busi ness Act,

15 U.S.C. 637(d), to include qualified HUBZone SBCs in the forna
subcontracting

pl ans required by 8(d) of the Snall Business Act and described in
section 125.3

of this title. Two comments on this section stated that SBA has not
adequatel y

addressed how SBA wi Il inplenent the inclusion of qualified HUBZone SBCs
in the

8(d) subcontracting assistance program SBA refers comenters to changes
made

to section 125.3 of this title, concerning SBA's 8(d) subcontracting

program
to i nplement the inclusion of qualified HUBZone SBCs in this program
Changes

to the Federal Acquisition Regulation also will need to be nmade to

further inplenment

t hese changes. This section renains as proposed. Section 126.103 defines
terms

that are inportant to the HUBZone program SBA received coments
regardi ng severa

of the proposed definitions. In defining sone terns essential to the
HUBZone program

t he HUBZone Act of 1997 relied upon definitions provided by other

federal agencies.

This final rule cross-references those definitions for use in connection
with

t he HUBZone program HUBZone definition: The HUBZone Act defines a
HUBZone as

““a historically underutilized business zone which is in an area | ocated
within

one or nore qualified census tracts, qualified non-netropolitan
counties, or |ands

within the external boundaries of an Indian reservation.'' Further, the
HUBZone

Act states that the term “qualified census tract'' has the neaning

gi ven t hat

termin Sec. 42(d)(5) (O (ii)(l) of the Internal Revenue Code. This
section of

the Internal Revenue Code refers to the | owincone housing credit

pr ogram mai nt ai ned

by the Departnent of Housing and Urban Devel opnent (HUD). The Secretary
of HUD



designates the qualified census tracts by Notice published periodically
in the

Federal Register. These notices are titled
Desi gnati on

of Qualified Census Tracts and Difficult Devel opment Areas for Section
42 of the

Internal Revenue Code of 1986.'' The npbst recent Notice may be found at
59 FR

53518 (1994). The rule includes a cross-reference to Sec.
42(d) (5) (Q (ii)(l) of

the Internal Revenue Code. Qualified non-netropolitan counties
definition: The

termqualified non-netropolitan counties is based on the nost recent
data avail abl e

concer ni ng medi an househol d i ncomre and unenpl oynent rates. The Bureau of
Census

of the Departnent of Conmerce gathers the data regardi ng nedi an
househol d i ncome

and the Bureau of Labor Statistics of the Departnment of Labor gathers
the data

regardi ng unenpl oynent rates. The public can find the information from
t he Bureau

of Census at any |ocal Federal Depository Library. To find the nearest
Feder a

Depository Library, call toll-free (888) 293-6498. The information from
t he Bureau

of Labor Statistics is available for public inspection at the U S
Depart nent

of Labor, Bureau of Labor Statistics, Division of Local Area

Unenpl oyment Statistics

office in Washington, D.C. (the text of the rule lists the conplete
addr ess).

Again, the rule cross-references this information to provide guidance in
det erm ni ng

whet her or not a small business concern is located in a HUBZone.
Qualified census

tract definition: The ternms qualified census tract and qualified non-
nmet ropol i tan

counties are based on statistics gathered periodically by various
federal agencies.

The census reflects changes every 10 years, while unenpl oynent
statistics are

cal cul ated [[ Page 31897]] annually. Changes in either can generate
changes in

the areas that qualify as HUBZones--even as often as annually. Severa
comenters

requested that SBA nmmke vari ous changes to these definitions that create
HUBZones.

Several comments stated that the definitions are unfair because
comunities that

need t he assi stance of the HUBZone programwill not get it because they
do not

fall within one of the definitions of HUBZone, especially small rura
states and

rural counties. One comenter stated that the criteria should include
actual popul ation

and enployment trends in a particular area. Another conmenter stated
that a definition

based on poverty rates would be nore appropriate in an inner-city
conmuni ty that

does not contain | ow i ncone housing. Some comrenters suggested

Statutorily Mandat ed



alternative definitions.

For exanple, one comment suggested that SBA use Departnent of Comerce's
Econom ¢

Devel opnent Admini stration's designation of " Long Term Econom c

Det eri orat ed

Areas'' as one definition of HUBZone. Two coments suggested that areas
in which

an active SBA Certified Devel opnent Conpany operates shoul d be

consi dered HUBZones.

The definition of HUBZone is based on statutory |anguage in the HUBZone
Act of

1997 and, therefore, SBA has no authority to nodify it. The definitions
remain

as proposed. Lands within the external boundaries of an Indian
reservation definition

The HUBZone Act of 1997 does not define “~“lands within the externa
boundari es

of an Indian reservation
pr oposed

a definition of
Affairs'

(BI'A) regulations and the rule includes a cross-reference to 25 CFR
151. 2(f).

The BI A definition of " “Indian reservation'' includes
| and over

which the tribe is recognized by the United States as having
governmental jurisdiction,

except that, in the State of Cklahoma or where there has been a fina

j udi ci al

determ nation that a reservation has been disestablished or dimnished,
I ndi an

reservation neans that area of land constituting the former reservation
of the

tribe as defined by the Secretary [of the Interior or authorized
representative].'

25 CFR 151.2(f). BIA s definition of ““tribe'' includes Al aska Native
entities.

See 25 CFR 81.1(w). Indian reservation definition: Several comenters
obj ect ed

to the proposed definition of "“Indian reservation'' by reference to a
Bur eau

of Indian Affairs regulation. One comrenter said that using BIA s
definition is

i nappropriate because it includes only federally recognized Indi an
tribes and

that SBA should include in the definition state-recognized tribes and

i ndi vi dua

I ndi ans residing on
Bl A definition
shoul d not control because it restricts the definition to | ands over

whi ch the

tri bes exercise governnental jurisdiction and there are pockets of |and
within

t he outernost boundaries of a reservation that were allotted to

i ndi vi dual I ndi ans

and therefore passed out of tribal ownership and control, creating a

" checker boar d'

For purposes of the HUBZone program SBA

“Indian reservation'' used in the Bureau of I|ndian

t hat area of

former |ndian | ands. One coment stated that the

pattern. This comrenter suggested that the phrase "“lands within the
ext erna
boundari es of an Indian reservation'' includes those pockets of |and,

even though



t hose pockets are not considered part of the reservation itself. SBA has
deci ded

to keep the definition of
bel i eves that

its use of a definition of
agency

responsi ble for Indian affairs is appropriate. SBA believes that if
Congress had

i ntended to include other than federally recognized Indian tribes or

I ndi an | and

not part of an Indian reservation, Congress would have expressly stated
that in

t he HUBZone Act of 1997. However, to accommopdate the " checkerboard'
pattern

of ownership, SBA has added a definition for the term ™ lands within the
externa

boundari es of an Indian reservation
l ands within

t he outside perineter of an Indian reservation, whether tribally owned
and gover ned

or not, are included in the scope of
boundari es of

an Indian reservation'' and, therefore, are in a HUBZone. Contract
opportunity

definition: SBA has redefined contract opportunity in |ight of severa
conment s

recei ved whi ch point out practical difficulties with the proposed rule
and its

reliance on goal achievenment statistics. After further consideration of
t he issue,

SBA has chosen to elimnate goaling statistics to define HUBZone
contracting opportunities.

That approach was considered i npractical by procuring agencies and,

t herefore,

was not |ikely to encourage the use of HUBZone contracting. In resolving
this

i ssue, SBA bal anced HUBZone contracting with the stated Congressiona
pur pose

in the Small Business Act of maximzing 8(a) contracting, where
practicable. In

ef fect, SBA has replaced the three percent limtation on HUBZone set -
asi de contracting

with revised provisions at Sec. 126.607 which create a priority for
HUBZone firns

which are also 8(a) participants and other 8(a) participants. No
l[imtation on

t he amount of HUBZone contracting would then apply. This approach is

al so consi stent

with comments asking for a clear order of precedence regardi ng HUBZone
contracti ng.

In terns of priority, this approach would al so retain consistency with

t he existing

Def ense Federal Acquisition Regulation Supplenent. SBA anticipates that
t he HUBZone

statutory goals will be readily achieved by this approach, and that
there will

now be no regul atory inmpedi nent to exceedi ng those goals. County
definition: SBA

has added a definition of ~“county'' to nmke clear that county
equi val ents are

consi dered counties for purposes of the ~ non-netropolitan county'

I ndian reservation'' as proposed. SBA

“Indian reservation'' created by the Federa

The definition states that al

| ands within the externa



definition

of HUBZone. Enpl oyee definition: Two commenters suggested alternative
definitions
for " “enpl oyee.
and shoul d

be expanded to include tenporary enpl oyees. Another commrenter
reconmrended t hat

SBA use the term ™ “full-tinme equivalent'' in lieu of "~ enployee.'' The
pur pose

behi nd the definition as proposed was to focus on those jobs that best
ful fil

the statutory purpose of the HUBZone Act of 1997. This is why SBA
specifically

excluded tenmporary and | eased enpl oyees and i ndependent contractors from
the definition.

SBA al so sought to encourage the naxi mum nunber of jobs by allow ng
conpani es

to count part-tinme enployees but only where their conbi ned hours added
up to at

| east 40 hours per week. This definition remains as proposed. HUBZone
smal | busi ness

concern definition: One commenter objected that the 100 percent

owner shi p requi renent

is too rigid. Two comenters noted that this requirenent nmay be
especially difficult

for publicly- held corporations to neet. SBA considers that the
statutory | anguage

in the HUBZone Act of 1997 requires that the HUBZone SBC be 100 percent
owned

and controlled by US citizens. This definition remains as proposed.
HUBZone 8( a)

concern definition: SBA has added a definition for HUBZone 8(a) concerns
to provide

gui dance in applying Sec. 126.607. Principal office definition: The six
conmment s

received on this definition stated either that: (1) the " principa
office'' may

change contract-by-contract for certain types of businesses with on-site
contract

performance (e.g., construction, trash renoval); or (2) the term
“Tprincipal office'

is generally understood to nean the central headquarters or center of
operations

of the business, not where nobst of the businesses' enployees are

| ocated. [[Page

31898]] Suggestions for alternative definitions included *~“where the
conpany performs

its general and administrative business functions,'
headquarters or

center of operations,'' and " “where the greatest proportion of the
concern's | abor

cost is incurred.'' According to the HUBZone Act of 1997, a HUBZone
SBC s principa

of fice nust be located in a HUBZone. SBA crafted the definition to
fulfill the

statutory purpose of hiring residents in HUBZones by encouragi ng

busi nesses to

nove to or expand their business operations in a HUBZone (as opposed to
just their

headquarters, which may be where only a few enpl oyees work). As a
result, SBA

One stated that the proposed definitionis limting

‘centra



declines to accept these suggested changes. SBA acknow edges that for
sone types

of businesses, their ““principal office'' mmy change contract by
contract. However,

this should not prevent those businesses fromneeting the terns of this
definition

and participating in the HUBZone program SBA has retained the
definition as proposed.

Resi de definition: Several comrents stated that it is unclear how SBA or
the qualified

HUBZone SBC will determine an enployee's intent to reside in a HUBZone
i ndefinitely.

One comenter suggested that the criteria be nmore stringent than voter
regi stration,

noti ng that persons may have a voter registration in a state where they
have not

lived for sone time. Another commenter stated that it will be a burden
on SBA

to check on residency and voting registration. SBA has retained the
definition

as proposed. According to the HUBZone Act of 1997, at |east 35 percent
of a qualified

HUBZone SBC s enpl oyees nust reside in a HUBZone. SBA's definition
requires either

of two neans of indicating a permanent residence in the HUBZone (Iliving
there

for 180 days or nore or being a registered voter), along with
to remain

there indefinitely.'' SBA believes that the HUBZone SBC can readily

obt ai n docunentation

regarding its enployees' length of residency or voting registration in
order to

neet this definition. SBA also believes that a HUBZone SBC reasonably
may rely

on its enpl oyees' representation of their intent to remain in the
HUBZone i ndefinitely.

Section 126.200 contains the HUBZone eligibility requirements. In
general , as

described in the regulations, the conpany nust be a small business
concern; the

conpany nust be owned and controlled by one or nore persons each of whom
is a

citizen of the United States; the principal office of the concern nust
be | ocat ed

in a HUBZone; at |east 35 percent of the concern's enployees nust reside
in a

HUBZone; the concern nust attenpt to maintain this percentage during the
per f or mance

of any HUBZone contract; and the concern nust conmply with certain
contract performance

requirenents in connection with HUBZone contracts. To be counted as
residing in

t he HUBZone, an enpl oyee either nust be registered to vote in the
HUBZone or have

resided in the HUBZone for a period of not |ess than 180 days. SBA
received two

general comrents on this section. One comenter reconmended that |arge
busi nesses

be included in the HUBZone programin order to encourage further
econom ¢ growth

wi t hi n HUBZones. SBA considers the statutory | anguage in the HUBZone Act

i nt ent



of 1997

to include only small business concerns in the HUBZone program Another
coment er

suggested that the 35-percent residency requirement will have a

di sproportionately

adverse affect on smaller HUBZones which nay not have an adequate poo
of individuals

residing within the HUBZone to hire as enpl oyees in order to neet the
35- per cent

requi renment. SBA does not consider the statutory |anguage in the HUBZone
Act of

1997 to allow any exception to this 35-percent requirenent. As a result,
SBA di d

not incorporate either of these suggestions. In addition, SBA received
si x conment s

suggesting that the phrase " “attenpt to naintain'' the appropriate

per cent age

of enpl oyees who reside in a HUBZone is not appropriate |anguage.
Conment er s suggest ed

t hat SBA should strengthen the | anguage to nmake it mandatory. SBA
declines to

accept this recommendati on because the phrase " “attenpt to naintain'
cones directly

fromsection 3(p)(5) (A (i)(I1) of the Small Business Act, as anmended by
section

602(a) of the HUBZone Act of 1997. This |anguage remains the sane as in
t he proposed

section. For additional clarity and to ensure consistency with section
126. 304,

SBA has inserted all of the statutory requirements into this section
Secti on

126. 201 describes who is considered to own a HUBZone SBC. SBA received
no comrents

concerning this section and it renains as proposed. Section 126.202
expl ai ns who

is considered to control a HUBZone SBC. SBA received no conments on this
section

and it remains as proposed. Section 126.203 states that a HUBZone SBC
must meet

SBA' s size standards for its primary industry classification as defined
in Part

121 of this title. SBA asked for comments on a proposal to set a mnimum
si ze

standard of at |east 16 enployees and a naxi mum si ze standard of one-
hal f of the

procurenent assistance size standard for initial qualification only. SBA
recei ved

22 conmments addressing these i ssues. Mninumsize standard of 16

enpl oyees: SBA

recei ved two coments in support of this idea and 13 conments in

opposi tion. The

reasons behind the opposition were primarily that the size standard
woul d (1)

be an unnecessary barrier to start-up businesses; (2) unduly burden
rural states

where many busi nesses are under 16 enpl oyees; (3) elimnate
opportunities for

busi nesses nost likely to create new jobs; (4) negatively affect sone
types of

busi nesses that do not carry 16 full- tine enployees (e.g., retailers,
service



providers); and (5) elimnate fromeligibility those businesses with
fewer than

16 enpl oyees that already are |ocated in HUBZones. One comrenter noted
that SBA's

own statistics show that about 80 percent of snall business concerns
have fewer

than 10 enpl oyees, so the overwhelmng majority of small businesses
woul d be excl uded

fromthe programunder this mninumsize standard. The commenter further
not ed

that the inpact would be even greater on mnority- and wonmen- owned
concerns which

tend to be smaller and have fewer enployees. The commenter stated that
t he HUBZone

statute did not give SBA discretion to add Iimtations to the statutory
definition.

O her comrenters stated that HUBZones coul d benefit from businesses of
any size.

Maxi mum si ze standard at tinme of initial qualification of one-half of

t he procurenent

assi stance size standard: SBA received two coments in support and five
i n opposition.

One opposing conmenter stated that this approach woul d reduce the nunber
of contracts

avai l able for award to qualified HUBZone SBCs. This reduction would

hi nder procuring

agencies' ability to reach the HUBZone contracti ng goal and reduce the
benefit

to HUBZone comunities. Additionally, this comrenter believed that there
are certain

i ndustries in which nost of the businesses would be over one-half of the
si ze

standard for that industry. The comenter observed that SBA's rationale
st at ed

that the HUBZone programis not a business devel opnment program so SBA
shoul d not

be concerned with whether a firmgrows out of its size standard due to
receiving

HUBZone contracts. Rather, SBA should be concerned primarily with
acconpl i shi ng

the statutory purpose of job creation and investnent in HUBZones. Two
conmment er s

bel i eved that providing an exception to the one-half [[Page 31899]] size
standard

for 8(a) participants and wonen- owned busi nesses (WOBs) mi ght not
survive | egal

chal | enge. SBA al so received four comrents in support of including

I ndi an- owned

busi nesses as anot her exception to a one-half size standard. SBA

recei ved anot her

conment stating that SBA should deem I ndi an- owned busi nesses 8(a)
partici pants

for purposes of this program This comenter also stated that 8(a)
partici pants

owned by white wonen or white nen and WOBs owned by white wonmen shoul d
not receive

the benefit of this exception to the nmaxi num one-half size standard. SBA
has carefully

consi dered all of these coments on this issue and has decided not to

i npose either

a mnimum size standard of 16 enpl oyees or a maxi num one-hal f size



standard for

initial qualification for the program As a result, Sec. 126.203 renains
as proposed

with regard to what size standards apply to HUBZone SBCs. Under Sec.
126. 203( a),

if SBA cannot verify that a concern is small, SBA may deny the concern
status

as a qualified HUBZone SBC or request a formal size determ nation from
t he responsible

Government Contracting Area Director or designee. SBA received no
coments on

this section and it renains as proposed. Section 126.204 provides that
qualified

HUBZone SBCs nay have affiliates so long as the affiliates are qualified
HUBZone

SBCs, 8(a) participants, or WOBs. SBA received two coments in
opposition to the

proposed rule regarding affiliation. Both conmenters opposed restricting
al | owabl e

affiliation to only specified types of SBCs. One comrenter noted that
there is

no simlar restriction under the 8(a) program Another conmmenter
suggest ed expandi ng

all owabl e affiliation to include any other SBC. SBA has consi dered these
coment s

but has declined to accept these recommendati ons. For the reasons stated
in the

preanmbl e to the proposed rule, SBA continues to believe the regulation
as proposed

is appropriate. The regul ation remains as proposed. Section 126.205
expl ai ns that

WOBs, 8(a) participants, and small di sadvantaged busi ness concerns
(SDBs) al so

can qualify as HUBZone SBCs if they neet the requirements set forth in
this part.

SBA received two conments on this section. One stated that the section
adds not hi ng

substantive. The other stated that allowing firms to qualify under nore
t han one

““preference'’ programlikely will result in higher contracting costs to
t he government.

SBA bel i eves that the HUBZone Act of 1997 does not permt excludi ng any
ot her

types of SBCs (i.e., SDBs, WDBs, 8(a) participants, etc.) from
participating in

t he HUBZone program As a result, SBA retains the section as proposed.
Secti on

126. 206 states the conditions under which non-nmanufacturers can qualify
as HUBZone

SBCs. SBA received five conmments concerning this section. Three stated
that the

section does not specifically require that the HUBZone SBC non-
manuf act urer supply

the products of a manufacturer that is located in a HUBZone and t hat
neets the

enpl oyee residency requirenment. Four comrents stated that the term
““regul ar deal er'’

i s obsol ete and suggested SBA use the term " non- manufacturer'' or
““dealer'’

i nstead. SBA has nodified the section to state that the non-nmanufacturer
must



use a manufacturer that is a qualified HUBZone SBC. SBA believes this
requi r enent

wi I | further enhance the inpact of HUBZone contracting on job creation
i n HUBZones.

Al so, SBA has replaced the term “regular dealer'' with " non-

manuf acturer'' throughout

Part 126. This termis consistent with current |aw and practice in
gover nnment

contracting, including Sec. 121.406(b) of this title (SBA" s non-

manuf acturer rule).

To show an equival ency, SBA notes in this section that the HUBZone Act
of 1997

uses the term “regular dealer.'' Section 126.207 explains that a
qual i fi ed HUBZone

SBC may have offices or facilities |located in another HUBZone or even
out si de

a HUBZone. However, in order to qualify as a HUBZone SBC, the concern's
princi pa

of fice nust be located in a HUBZone. SBA addresses the coments it

recei ved referring

to this section under other sections. This section renmains as proposed.
Secti ons

126. 300 t hrough 126. 306 descri be how a concern is certified as a
qual i fi ed HUBZone

SBC. Those sections explain how SBA certifies a concern for the program
when

the certification takes place, and whether a concern can certify itself.
Sever a

commenters addressed the certification process as a whole. One comrenter
suggest ed

that the nere existence of a certification process night discourage
partici pation

in the program Another feared that self-certification risked fraud and
abuse

and asked SBA to specify when it would seek further information or
pursue verification

A third comenter suggested that the period between self-certifications
shoul d

be three years, not one year. That comrenter believed that annual re-
certification

woul d be burdensone to the HUBZone SBCs. SBA has retained these sections
essentially

as proposed. Both the self-certification and the verification portions
of the

HUBZone program are based upon the HUBZone Act of 1997. SBA nodeled its
annua

certification process on the 8(a) program where experience has
denonstrated t hat

wai ting | onger than one year postpones addressing too many significant
changes

in a concern's eligibility. A longer period would allow too many

subst anti ve changes

to occur, whether voluntary or involuntary, w thout SBA s know edge.

Al t hough

there may be qualified HUBZone SBCs that do not experience changes in

t he course

of a three- year period, SBA s program experience suggests that one year
is the

opti mum period between self-certifications. Section 126.300 descri bes
how SBA

will certify a concern as a qualified HUBZone SBC. One coment suggested



t hat

SBA should not rely solely on the submitter's information and shoul d
nodify its

procedure based upon a review of various state and | ocal enpowernent

pr ogr ans'

certification processes. This comenter believed that |ack of
verification m ght

result in protests. SBA has retained the section as proposed. SBA
bel i eves that

t he application process, including an applicant's representations and
SBA's ability

to request additional information to verify those representations, along
with

t he program exam nati on process, adequately addresses the comenter's
concer ns.

Section 126.301 states that only SBA may certify a qualified HUBZone
SBC. Section

126. 302 prescri bes when a concern may apply for certification and
section 126. 303

provi des the address where concerns nust file their certifications. SBA
recei ved

no conments on these sections and therefore they are retained without
change.

Section 126.304 sets forth what a concern nust subnmit to be certified by
SBA as

a qualified HUBZone SBC. Two commrenters rai sed concerns about the

| anguage gover ni ng

a concern's application and subm ssions to SBA. The first comrenter
observed t hat

SBA shoul d nmove paragraphs (a)(4) and (a)(5) of this section (setting
forth the

““good faith efforts'' requirenent to nmaintain the 35 percent residence
standard

and ensuring that linmtations on subcontracting are nmet, respectively)
to other

sections. SBA has not adopted this recomendati on because paragraphs
(a)(4) or

(a)(5) contain representations that the concern is required to nake in
t he application

process. The second [[Page 31900]] commenter was concerned with the
substantive

requi renents. Those are dealt with in the discussion of Sec. 126.500 and
Sec.

126. 700, respectively. SBA has revised Sec. 126.304(a) to elimnate
unnecessary

verbi age and to add a cross-reference to Sec. 126.700 for nore conplete
details

regardi ng contract performance requirenments. Section 126.304(b) explains
t hat

if a concern is applying for certification based on a location ~“wthin
the externa

boundari es of an Indian reservation,'' it nust submit officia

document ation from

the Bureau of Indian Affairs Land Titles and Records O fice governing
their area

that confirms that the concern is located within the external boundaries
of an

I ndian reservation. This additional requirement is necessary because,

al t hough

the qualified census tracts and qualified non-nmetropolitan counties are
cont ai ned



i n dat abases available in an electronic format, the data concerning

I ndi an reservations

is available only through the BIA Land Titles and Records O fices, not
in an electronic

format. Consequently, concerns applying for HUBZone status based on

| ocation within

t he external boundaries of an Indian reservation nust submt the
addi ti onal docunentati on.

SBA has added a sentence to this subsection stating that if BIAis
unable to verify

whet her a business is |ocated within the external boundaries of an

I ndi an reservation,

applicants should contact SBA. SBA intends to devel op el ectronic data
for | ands

within the external boundaries of an Indian reservation. |f SBA succeeds
inthis

effort, it may be able to elimnate this requirement in the future'. One
conmment er

recommended that “~“a letter signed by an official'' of BIA be required
i nst ead
of ““official documentation fromthe appropriate Bureau of Indian

Affairs (BIA)

Land Titles and Records O fice with jurisdiction over the concern's area
* * * L

The commenter suggested that the proposed provision was nore conpl ex

t han necessary

and woul d create potential delays and hindrances for Al aska Native
applicants.

Anot her comenter noted that specifying a particular BlIA office mght
create problens

if BIA reorgani zed. SBA has retained the section as proposed. The
section requires

““official docunentation,'' which may include a letter. BIA in
consultation with

SBA, will decide what docunentation best neets this requirenent,

provi des efficient

service for applicants, and protects the government agai nst fraud and
abuse. SBA

does not expect Al aska Native applicants to encounter unusual or
unexpect ed del ays

and hi ndrances in obtaining Bl A approval and, therefore, has not

nodi fied the

section. Although BIA nay restructure itself, the function which that
of fice provides

to HUBZone applicants would be transferred to a successor office. SBA
bel i eves

that specifying the nane of the BIA office is the npst accurate
procedure. Anot her

conment er recomended addi ng the Form 912 (" Statenment of Persona
History'')

to the list of required itens in Sec. 126.304(c). SBA declined to adopt
this recomendati on

for three reasons. First, any listing of forns runs the risk of omtting
ot hers.

Mor eover, as presently worded, the subsection already requires the
concern to

““submt the forns, attachments, and any additional infornation required
by SBA.''

Thus, SBA already is authorized to request any formit may deem
appropriate. Finally,

specifying a formby its nunber woul d necessitate another fornma



rul emaki ng procedure

to nodify the section in the event a form nunber changes. Section

126. 305 expl ai ns

the format for certifications to SBA and Sec. 126.306 descri bes how SBA

will process
the certifications. Section 126.307 states where SBA will maintain the
Li st and

Sec. 126.308 explains what a concern can do in the event SBA

i nadvertently omts

a qualified HUBZone SBC fromthe List. SBA received no conments on any
of these

sections and therefore they renain as proposed. Section 126.309 provides
a procedure

for declined or de-certified concerns to seek certification at a later
date. One

conment er objected that the certification process |acks the procedura
due process

saf eguards (rights of appeals and reconsideration) that are present in
the 8(a)

program SBA has retained this section as proposed (except for a
clarifying word)

because a firm does not enter or depart, or participate in the HUBZone
program

in the same way it does with the 8(a) program The 8(a) program not only
hel ps

program participants to obtain federal contracts but al so provides
ongoi ng support

from SBA program staff to assist participants in their business

devel opnent. There

is a definite entry date, normally a nine-year term and there is a
term nation.

The HUBZone program nmerely determ nes a concern's eligibility to be

pl aced on

alist that nmay permt it to obtain federal contracts. There is no other
SBA support

avai | abl e to HUBZone SBCs through the HUBZone program Congress designed
t he program

to foster community devel opnent, not the devel opnent of individua
concerns. Four

comment ers addressed the one-year waiting period inposed on declined or
decertified

concerns. One recomended t hat
from

t he one-year waiting period before reapplying. Another suggested that a
30- 60

day period was nore appropriate. Two other comenters believed a one-
year period

m ght be appropriate for intentional msrepresentations or fraud but not
for unintentiona

or minor technical errors. SBA will not decline applicants for technical
errors

or problens easily renedi ed by supplying clarifying information.

I nst ead, SBA

wi Il screen out such errors and problens during the application process
and wil |

work with applicants who wish to overcone the errors or om ssions. SBA
is aware

that difficulties mght arise and Sec. 126.306(b) specifically

aut hori zes SBA

to request that the concern provide additional information or that it
clarify

“reservation- based concerns'' be exenpt



the information contained in its subm ssion. SBA considered the conments
recei ved

and has decided to retain the one-year waiting period. SBA chose the
one-year

period to gi ve HUBZone SBCs a reasonable period of tinme within which to
make the

changes or nodifications that are necessary to enable themto qualify
for the

HUBZone program and at the same tinme to allow SBA to adm ni ster the
HUBZone program

effectively with avail able resources. Sections 126.400 through 126. 405
di scuss

program exam nations, including who will conduct program exans, what the
exam ners

will review, and when exam nations will be conducted. In addition, these
sections

set out the action SBA nay take when it cannot verify a concern's
eligibility

and what action SBA will take once it has verified a concern's
eligibility. Qualified

HUBZone SBCs have an obligation to nmaintain relevant docunentation for
si x years.

Proposed Sec. 126.401(b) required that qualified HUBZone SBCs retain al
document ati on

denonstrating that it satisfied programqualifying requirenents for six
years.

One comenter believed that SBA shoul d require HUBZone concerns to

mai ntai n rel evant

docunents for three years. SBA has decided to retain this section as

pr oposed

in order not to hinder enforcement. Many rel evant statutes have statutes
of Iimtation

much | onger than three years. Sections 126.402 and 126.403 set forth
when SBA

may conduct program exam nations and state that SBA nay require
additional information

froma HUBZone SBC. SBA received no [[Page 31901]] comrents on these
sections

and has retained them as proposed. Section 126.404 discusses the action
SBA may

take if it is unable to verify a HUBZone SBC s eligibility. One
coment er suggest ed

addi ng | anguage to make clear that the AA/HUB s deci sion on de-
certification is

final. SBA has adopted this recomendation and inserted | anguage in Sec.
126. 404(c)

stating that the AN Hub's decision is the final Agency decision

Al t hough SBA

recei ved no comments on Sec. 126.404(b) (which governs the situation
when SBA

is unable to verify a qualified HUBZone SBC s eligibility), it added

| anguage

to clarify the rule. Subsection (a) provides that SBA will notify the
concern

inwiting that it is no longer eligible and subsection (b) granted the
concern

"7 10 business days to respond to the notification.'' SBA has nodified
subsecti on

(b) to nmake clear that the 10-day period runs fromthe date the concern
receives

SBA's letter of notification. Sections 126.500 through 126.503 set forth



how a

concern nmaintains its qualified HUBZone SBC status; a qualified HUBZone
SBC s

ongoi ng obligation to SBA and the consequences for failure to uphold

t hat obligation;

the length of time a concern may qualify as a HUBZone SBC, and when SBA
may renove

a concern fromthe List. Specifically, a concern wishing to renmain on

t he Li st

nust self-certify annually to SBA that it remains a qualified HUBZone
SBC. This

self-certification nust take place within 30 days after each annua

anni versary

of their date of certification. One comenter pointed out that two
sentences in

Secs. 126.500 and 126.502 are inconsistent. SBA has nodified the

| anguage in Secs.

126.500(a) and 126.502 to clarify how long a concern nmay remain on the
Li st. SBA

el imnated the second sentence in Sec. 126.500(a) because it answered a
guestion

that is not posed in this section and there is a nore conplete and
correct answer

in Sec. 126.502. Section 126.500(a) only addresses a HUBZone SBCs
responsibilities

for maintaining its status whereas Sec. 126.502 speaks directly to the
time limt

for inclusion on SBA's List. SBA also corrects the cross- references
listed in

Sec. 126.502 by adding Sec. 126.200 and elimnating Sec. 126.503.
Section 126. 500

states the requirenents for a qualified HUBZone SBC to maintain its
status. Two

conmenters objected that the proposed regulations did not adequately
address the

situation when an area that had previously qualified as a HUBZone ceases
to be

a HUBZone. Both commenters noted that the regulations do not indicate
how or when

t he HUBZone SBCs in that area would be notified. One al so suggested that
the three-year

grandf at hering period should be extended to a five-year m nimum SBA has
el i m nat ed

the " “grandfathering'' provision (in section 126.502) after carefu
reexam nati on.

SBA believes that it is consistent with congressional intent to not

af ford HUBZone

program benefits to concerns in a location when that |ocation no | onger
neets

the definition of " HUBZone.'' Congress elected to tie the HUBZone
definition

to data which is well-known to be vulnerable to change. Therefore, the
SBA website

wi || endeavor to provide detailed statistical data to aid concerns in
assessi ng

the likelihood of a change in designation in the future. In the proposed
rul e,

Sec. 126.600 through 126.616 expl ai ned the general conditions applicable
t o HUBZone

contracts. Based on the comments received regarding these sections, SBA
has revi sed



sone of these regulations. Section 126.600 states that HUBZone contracts
are contracts

awarded to a qualified HUBZone SBC t hrough sol e source awards, set-aside
awar ds

based on conpetition restricted to qualified HUBZone SBCs, or awards to
qualified

HUBZone SBCs through full and open conpetition after a price eval uation
preference

in favor of qualified HUBZone SBCs. SBA received no coments on this
section;

therefore, the section remains as proposed. Section 126.601 provi des the
addi ti ona

requirenents that a qualified HUBZone SBC nmust neet in order to bid on a
HUBZone

contract. SBA received comments with different views on this section
Two comment ers

suggest ed that SBA does not have the authority to require a
certification to the

contracting officer in order to bid on a HUBZone contract. Additionally,
the comenters

observed that the certifications required appear contrary to Sec. 4301
"TElimnation

of Certain Certification Requirements,'' in the dinger-Cohen Act of
1996. The

HUBZone Act of 1997 gives the Admi nistrator the authority to establish
appropriate

certification procedures by regulation. Furthernore, the Cinger-Cohen
Act of

1996 elimnated certain, but not all, certifications and none of those
el i m nat ed

relate to small business concerns. Finally, the certifications required
by this

section are consistent with other SBA prograns for federal contracting
assi stance

(8(a), SDB, and WOB). One commenter was concerned that Sec. 126.601(c)

i mplies

that each party to a HUBZone joint venture nust itself be a qualified
HUBZone

SBC. This is not the case. As stated in Sec. 126.616(a), a qualified
HUBZone SBC

may enter into a joint venture with one or nore other qualified HUBZone
SBCs,

8(a) participants, or wonmen-owned busi nesses, for the purpose of
performng a

speci fic HUBZone contract. Section 126.601(c) sinply requires that each
qualified

HUBZone SBC that is a party to a joint venture nmake the applicable
certifications

separately. The List includes the nanmes of individual concerns that SBA
has certified

as qualified HUBZone SBCs--not joint ventures. In order for the
contracting officer

to ensure that each qualified HUBZone SBC that is a party to the joint
venture

is on the List, each concern nmust certify under its own name. Finally,
one comenter

suggested that manufacturers that will provide a product to non-
manuf act urers

and neet the requirenents of Sec. 126.601(d) should be on the List of
Qualified

HUBZone SBCs. SBA has changed this section to specify that manufacturers



must

al so be qualified HUBZone SBCs. Consequently, such firns are |isted.
Section 126. 602

clarifies that a qualified HUBZone SBC nust " “attenpt to maintain'' the
enpl oyee

resi dency percentage during perfornance of any HUBZone contract. SBA
recei ved

a coment stating that the limtation originally listed in Sec.

126. 602(b) al so

is listed in Sec. 126.700, but the other subcontracting limtations
listed in

Sec. 126.700 are not listed here. Additionally, numerous conmmenters
chal | enged

the authority and the ability of contracting officers to effectively
noni t or and

enforce the requirements in proposed Sec. 126.602 (a) and (b). Proposed
Sec. 126.602(c)

set forth that requirenent. Many conments indicated that SBAis in a
better position

than the contracting officer to nonitor and enforce these requirenents.
Furt her,

requiring the contracting officer to enforce these requirenents is

i nconsi st ent

with other SBA prograns (including 8(a) and small business set-asides).
After

consi dering these conments, SBA has revised this section to provide that
enf or cenent

of Sec. 126.602 will be the responsibility of SBA and SBA will nonitor
conpl i ance

in accordance with Secs. 126.400- 126.505 of this title. Violations of
Sec. 126.700

may be grounds for termnation of the contract at the el ection of the
contracting

of ficer. The contracting officer's responsibility can generally be net
by obt ai ni ng

an appropriate representation fromthe potential awardee. SBA wil|
propose nodifications

to the FAR that will add this requirenent as a new contract [[Page
31902]] cl ause,

making it a requirenent of contract performance. As revised, this
section is consistent

with other SBA prograns. SBA has further revised this section by

el i mnating proposed

Sec. 126.602(c). Section 126.603 states that HUBZone certification does
not guarantee

recei pt of HUBZone contracts. SBA received no comments on this section
t herefore,

it renains as proposed. Section 126.604 provides that the contracting
of ficer

det ermi nes whet her a HUBZone contract opportunity exists. Two conmenters
suggest ed

that SBA revise this section to add that the contacting officer wll
make this

decision with the advice and reconmendati on of the procuring agency's
Di rector,

Ofice of Small and Di sadvant aged Business Utilization and either the
agency's

smal | busi ness technical advisor or SBA's procurenent center
representative (PCR).

Exi sting provisions of the FAR already require the contracting officer
to work



wi th those individuals, consequently, this section remains as proposed.
One coment er

expressed concern that such decisions by the contracting officers should
be tracked

for the first two years of programinplenentation. SBA will track the
nurmber and

dol I ar anmounts of contracts awarded to qualified HUBZone SBCs for the
duration

of the program Additionally, as discussed further in connection wth
Sec. 126.611,

if a contracting officer receives a recommendation from SBA's PCR and
deci des

not to make an award to a qualified HUBZone SBC either on a HUBZone sol e
sour ce

or set-aside basis, the contracting officer nmust notify SBA's PCR or the
AA/ HUB

and ultimately the Administrator nay appeal the contracting officer's
deci si on.

Section 126.605 lists those requirenents which are not avail able as
HUBZone contracts.

One comenter recomended that SBA amend Sec. 126.605 to exclude al
acquisitions

at or under the sinplified acquisition threshold including al
procurenents wth

an estimated val ue under $2,500 (micro-purchases). SBA does not agree
conpl etely

with this suggestion. SBA has reconsidered the proposed exclusion as to
requirenents

bet ween $2,500 and $100, 000. SBA now believes, after further review,
that only

contracting actions bel ow the m cropurchase threshold should not be
avail abl e

for HUBZone set-aside procedures because to include them would be

i mpracti cal

and would Iikely cause no neaningful inpact in terns of job creation
Mor eover,

it woul d discourage the use of purchase cards to nake snall purchases.
Thi s does

not mean that HUBZone firms could not provide goods and services at the
nm cr opur chase

| evel, only that their HUBZone status would be incidental to the
contracting action.

Additionally, SBA has determ ned that the proposed excl usion of
contracts above

$2,500 and at or bel ow $100, 000 shoul d be changed. SBA believes these
contracts

represent too significant a bl ock of potential HUBZone contracting
actions to

exclude themfromthe program At the sanme time, SBA is mndful of the
significant

benefits of sinplified acquisition procedures which also include a
reservation

for small business. Accordingly, the final rule does not exclude
contracts above

the m cropurchase threshold and below the sinplified acquisition

t hreshol d, but

makes the use of HUBZone contracting optional for such contracts.

Revi sed Sec.

126. 608 nakes this clear. Two commenters recomended that small business
set - asi des

be excluded from HUBZone contracts. SBA declines to accept this



reconmendat i on

since a very significant segnment of government contracting requirenents
woul d

be | ost to HUBZones. As indicated, only contracts bel ow the

m cropurchase threshold

have been excluded in the final rule. Finally, one commenter asked what
the effect

of the HUBZone program woul d be on the Small Busi ness Conpetitiveness
Denonstrati on

program SBA has reviewed this issue and has decided to include

requi renents which

fall within the Small Business Conpetitiveness Denpnstration Programin
Sec. 126. 605.

Excl usi on of such procurenents fromthe HUBZone programwould result in
a significant

| oss of contract requirements in many |abor intensive industries,

i ncl udi ng construction

refuse collection and non-nucl ear ship repair. SBA has retained Sec.
126. 605 (a)

and (b) as proposed, anended subsection (c) to exclude contracts bel ow
t he m cropurchase

t hreshol d, and del eted Sec. 126.605(d) as no |onger necessary in |light
of the

changed definition of contract opportunity in Sec. 126.103. Section
126. 606 states

that a contracting officer nmay request that SBA rel ease an 8(a)

requi renent for

award as a HUBZone contract. SBA will release only where neither the

i ncunbent

nor any other 8(a) participant can performthe requirement and where the
8(a)

programw || not be adversely affected. One comenter suggested that SBA
rel ease

an 8(a) requirenent if a HUBZone SBC can performthe work as an 8(a)
partici pant

woul d. SBA bel i eves such a nodification woul d adversely affect the 8(a)
program

Furthernore, the legislative history includes nunerous statenents of
congr essi ona

intent indicating that the HUBZone program shoul d not adversely affect
the 8(a)

program SBA declines to accept this recomendation and this section is
ret ai ned

as proposed. Section 126.607 descri bes when a contracting officer nust
set aside

a requirenent for qualified HUBZone SBCs. SBA has changed the headi ng
for Sec.

126. 607 to now apply nore generally to HUBZone contracting. For the
reasons di scussed

above in connection with the changes to the "“contract opportunity’
definition,

this section now establishes a priority first for qualified HUBZone 8(a)
concer ns

and then other 8(a) concerns. After these preferences, the contracting
of ficer

nust use a HUBZone set-aside conpetition when possible. Section 126.607
has been

revised to acconplish these changes, while preserving the guidance to
contracting

officers with respect to consulting SBA's List of Qualified HUBZone SBCs
to |l ocate



at least two such firns which are likely to conpete. One conmmenter
suggest ed t hat

SBA add the term “responsible'' before "~ “qualified HUBZone SBCs'' in
subsecti on

(c) (1) (proposed subsection (a)(1l)). The comment describes this as a
“Cvital elenent.’

The HUBZone Act of 1997 does not include the term  responsible'’' in the
applicabl e

provi si on. However, SBA agrees that responsibility is a vital elenent in
the contracting

of ficer's decision and has revised the section to include the term SBA
has el im nated

t he proposed Sec. 126.608 and has created a new Sec. 126.608 to address
commenters

concerns with respect to Sinplified Acquisition Threshold procedures. As
i ndi cated

above, the new Sec. 126.608 clarifies that Sinplified Acquisition
Threshol d procedures

can be used for HUBZone contracting. SBA elimnated the proposed Sec.
126. 608

because it was nerely restating general procurenent practices. SBA did
not intend

to create special rules to be followed in the HUBZone context where a
conpetition

results in only one or no acceptable offer received. Section 126.609 now
expl ai ns

what the contracting officer nust do if a contracting opportunity does
not exi st

for conpetition anong qualified HUBZone SBCs. SBA has clarified this
section.

Section 126.609 now refers specifically to Sec. 126.607, and provides
gui dance

to contracting officers if a contract opportunity does not exist for
conpetition

among qual i fi ed HUBZone SBCs. SBA received numerous [[Page 31903]]
coments on

the issue of order of precedence generally. Sixteen commenters stated

t hat SBA

exceeded its authority in proposed Secs. 126.608 and 126. 609 by creating
an order

of precedence anong SBA prograns and directing the contracting officer
to make

certain types of awards (either sole source or full and open
conpetition). The

commenters also stated that the two provisions are
““contradictory,’
and " “inconsistent.'
has the

authority to create an order of precedence within SBA prograns, but the
i mpl enent ati on

of any such order should be left to the FAR One comenter endorsed the
or der

of precedence as proposed and anot her comenter suggested a priority for
8(a).

SBA believes that it is within its authority to create an order of

pr ecedence

anmong SBA's prograns; therefore SBA has made the order of precedence in
this rule

mandat ory. However, SBA agrees that the procurenent nethods a
contracting officer

uses in other respects should be left to the contracting officer in

“confusing, '’

However, many of the comrenters stated that SBA



accor dance

with existing procedures set out in the FAR As indicated, Sec. 126.608
has been

elimnated in its proposed form SBA has revised Sec. 126.609 to be
consi st ent

wi th that approach. SBA has revised Sec. 126.609 to make the order of
pr ecedence

mandatory. In light of revisions to Sec. 126.607, that section is now
simply referred

to, and the remaining priorities are identified in Sec. 126.609. Section
126. 610

states that SBA may appeal a contracting officer's decision not to
reserve a procuremnent

for award as a HUBZone contract. One comrenter recomrended that SBA
expand this

right of appeal to include contracting officer decisions that adversely
af f ect

8(a) participants. However, the right of the Adm nistrator to appeal the
contracting

of ficer's decision not to reserve a requirenent for award as a HUBZone
contract

is the only appeal right provided by the HUBZone Act of 1997. Thus, the
text remains

as proposed. Section 126.611 describes the process for SBA' s appeal of a
contracting

of ficer's decision not to reserve a procurenent for award as a HUBZone
contract.

One comenter indicated that this section did not clearly identify when
a contracting

of ficer nmust notify SBA of such a decision. Al so, five commenters
suggest ed t hat

requiring the contracting officers to notify SBA every tine they deci ded
not to

reserve a procurenment for award as a HUBZone contract inposes a
“Tsignificant

adm ni strative burden'' on the procurenent process and on contracting
of ficers.

One coment er suggested including the HUBZone notification requirenent
in the

docunent ati on reviewed by SBA's PCR. The comenter felt that if an
acqui sition

is not reviewed by a PCR, a separate HUBZone notification should not be
required.

Anot her coment er suggested that the contracting officer should notify
t he PCR

only if she or he decides not to set aside a contract opportunity.
Presently,

both the FAR and Sec. 125.2 of this title discuss the process by which
the contracting

of ficer notifies SBA of such decisions in other small business set-aside
programns.

SBA has nodified slightly subsection 126.611(a). It now provi des that
the contracting

of ficer must notify the SBA's PCR of a decision not to reserve a
procurenent for

award as a HUBZone contract when the contracting officer rejects a PCR s
reconmendat i on

to make a requirenent available. As previously proposed, if SBA intends
to appea

t he decision, SBA nust notify the contracting officer within five days
of receipt



of the notification. SBA expects this notification to be in accordance
with the

procedures that presently exist in the FAR and 13 CFR 125.2. Sections
126. 611(b),

(c¢) and (d) are unchanged. Section 126.612 states when a contracting

of ficer may

award a sol e source contract to a qualified HUBZone SBC. One comment
suggest ed

that SBA add a new paragraph to this section to provide that where
unenpl oynment

exceeds 20 percent on an Indian reservation, the anticipated contract
award price

limts in subsections (b)(1) and (2) do not apply. Three other

conment ers argued

that the Iimts in subsections (b)(1) and (2) should not apply to Indian
reservation- based

busi nesses. The linitations on sole source requirenments set out in
subsecti ons

(b)(1) and (2) of this section are taken directly from section
31(b) (2) (A) of

the Smal | Busi ness Act, as anended by section 602(b)(1) of the HUBZone
Act of

1997. The statute did not include any exceptions to these linitations.
Consequent |y,

SBA does not have the authority to provide such an exception. Section
126. 612

remai ns essentially as proposed (there are sonme minor clarifying word
changes).

SBA recei ved 18 comrents addressi ng proposed Secs. 126.613 and 126. 614.
The conment s

focused on two issues: (1) SBA's interpretation of the HUBZone price
eval uation

preference as flawed, and (2) whether concerns should be allowed to take
advant age

of ““dual status'' (HUBZone SBC and SDB). Proposed Sec. 126.613 expl ains
how t he

HUBZone price eval uation preference affects the bid of a qualified
HUBZone SBC

in full and open conpetition. In a full and open conpetition, a
contracting officer

nust deemthe price offered by a qualified HUBZone SBC to be | ower than
the price

of fered by another offeror (other than another small busi ness concern)
if the

price offered by the qualified HUBZone SBC is not nore than 10 percent

hi gher

than the price offered by the otherw se | owest, responsive, and
responsi bl e offeror.

This section includes an exanple of the application of the HUBZone price
eval uation

preference. The exanple has been revised to nake it nore clear that the
preference

applies to benefit HUBZone SBCs only where the HUBZone SBC woul d receive
t he award.

The coments regardi ng the HUBZone price eval uation preference suggested
t hat

according to the HUBZone Act of 1997, the preference shoul d never

di spl ace the

of fer of another small business concern. Comrenters suggested that in

t he exanpl e

included in this section, the snall business concern subnmitting the $100



of fer

shoul d receive the award. In other words, the HUBZone price eval uation
preference

shoul d do no nore than elimnate the | owest, responsive, responsible
of feror that

is a large business, leaving the snall business concern as the new

| owest, responsive,

responsi bl e offeror which would receive the award. One comment er
suggest ed usi ng

the term "“apparent successful offeror'' instead of "I owest,
responsi ve, and
responsi bl e offeror.
acqui sition process
and not at the tine the offers are evaluated. SBA did not change the
term The

term | owest, responsive, and responsible offeror'' is taken directly
fromthe

statute. SBA does not interpret section 31(b)(3) of the Small Business
Act, as

anended by section 602(b) of the HUBZone Act of 1997, in this way. SBA
interprets

this statutory |l anguage to require that the | owest offer froma
qual i fi ed HUBZone

SBC di spl ace the | owest, responsive, responsible offeror that is a |arge
busi ness,

and replace that offeror with that HUBZone SBC. This would result in the
HUBZone

SBC receiving the award, in the exanple included in this section of the
rul e.

SBA does not agree that a small business concern that is not a qualified
HUBZone

SBC can benefit fromthe HUBZone price evaluation preference. SBA
bel i eves that

this result is contrary to the intent and goals of the HUBZone program

[ [ Page

31904]] Proposed Sec. 126.614 descri bed how a contracting officer nust
apply both

HUBZone and SDB price eval uation preferences in a full and open
conpetition in

sone detail and with an exanple. The coments SBA received on this
section generally

agreed that SBA's " “nethodology is flawed'' and that the proposed
application

would result in an award to a qualified HUBZone/ SDB at a
above

20 percent.’
al | ow paynent

of differentials above 20 percent. Commenters al so stated that SBA' s

nmet hodol ogy

does not take into account exceptions to the application of the SDB
price eval uation

preference (e.g., otherw se successful offers of eligible products under
the Trade

Agreenents Act when the acquisition nmeets or exceeds a certain dollar

t hreshol d).

The consensus of the commenters concerned with process was that SBA
regul ati ons

shoul d contain a broad policy statenent regarding the HUBZone price

eval uation

preference and SBA should | eave the actual inplenmentation to the FAR 1In
addi tion,

Responsibility is determined later in the

differentia

Two comments suggested that statutory authority does not



SBA al so recei ved nunerous comments dealing with the substance of the

i ssue and

whet her dual status should be permitted at all. There were four in favor
of all owi ng

dual status and seven against. The comments in favor stated that dua
status wll

encourage nore mnority-owned concerns to conpete for federal contracts
i n HUBZones

and create jobs; will assist SDBs in conpeting agai nst qualified HUBZone
SBCs;

and woul d avoid harmto the SDB program The opposing coments stated

t hat concerns

shoul d be required to select one status or the other at the tine they
submt their

of fer on a contract because the application of nmultiple preferences is
t oo confusing;

woul d not work with negotiated procurenents; would nmake it extremnely
difficult

for a contracting officer to declare a price to be fair and reasonabl e;
and woul d

provide an unfair conpetitive advantage in favor of the "~ “dual status'
concer ns.

SBA has consi dered these coments carefully and has deci ded not to
change its

position in the final rule. As a result, SBA has elinm nated proposed
Sec. 126.614

fromthe final rule. Nothing in the HUBZone Act requires that the
HUBZone program

di splace a contracting activity's authority or responsibilities
regardi ng any

ot her prograns designed to pronote the devel opnent of small, snal

di sadvant aged,

or wonen-owned smal | busi nesses. Therefore, SBA has inplenented the
HUBZone program

in such a way that any preference a concern receives under this program
must be

added to the preference it may receive pursuant to other statutory or
regul atory

prograns. However, SBA has decided not to prescribe how a contracting
of ficer

nmust apply the two types of preferences in a full and open conpetition
| eavi ng

the mechanics for inplenentation in the FAR As a result, SBA has

revi sed Sec.

126.614 to nerely state the principle that firms which are both
qual i fi ed HUBZone

SBCs and SDBs nust receive the benefit of both. Section 126.615 states
that a

| arge business nmay not participate as a prinme contractor on a HUBZone
contract

but may participate as a subcontractor to an otherw se qualified HUBZone
SBC.

SBA received no comments on this section and it remai ns as proposed.
Section 126.616

describes the circunmstances in which a contracting officer my award a
HUBZone

contract to a joint venture. This section also explains that a qualified
HUBZone

SBC nay enter into a joint venture with one or nore qualified HUBZone
SBCs, 8(a)

partici pants, or WOBs for the purpose of perfornng a specific HUBZone



contract.

One comenter argued that SBA should allow qualified HUBZone SBCs to
joint venture

with | arge busi nesses because the ability to joint venture with “~“hig
busi ness"''

will bring jobs to HUBZones nore rapidly. SBA declines to accept this
reconmendat i on

because the HUBZone programis intended to provide contracting
assistance to smal |

not |arge, business. If qualified HUBZone SBCs joint venture with |arge
busi nesses,

then the benefits of the programwould flow to |arge



